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Opinion by Drost, Admnistrative Trademark Judge:

On June 3, 2002, Indomta Wne, S. A (applicant) filed
an intent-to-use application (Serial No. 76416324) to
register the mark QUINTUS in standard character formon the
Principal Register for “wne” in Class 33.

On February 27, 2003, Chatam International |ncorporated
(opposer) filed an opposition to the registration of

applicant’s mark. Qpposer alleges that it is the owner of a

! Applicant did not file a brief in this proceeding.
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registration (No. 2,684,008) for the mark QUANTUM i n
standard character formfor “wine” in Cass 33.2 Qpposer

all eges that based “on the simlarities in the marks and the
related nature of the goods in issue, as well as the likely
overlap in the channels of trade, the public is likely to be
confused, m staken or deceived as to the origin and
sponsorshi p of Applicant’s proposed goods to be marketed
under Applicant’s applied for ‘QU NTUS trademark...” Notice
of Opposition at 3. Applicant denied the salient

al l egations of the notice of opposition.

The Record

The record consists of the followng itens: the
pl eadings; the file of the involved application; the trial
testi nony deposition of Alan M Perl man, opposer’s |inguist,
W t h acconpanyi ng exhibits; and a Notice of Reliance
containing status and title copies of opposer’s
registration

Priority

Priority is not an issue here to the extent that

opposer relies on its ownership of a federal registration

for the mark QUANTUM See King Candy Co. v. Eunice King' s

Kitchen, 496 F.2d 1400, 182 USPQ 108 (CCPA 1974).

2 The registration issued February 4, 2003 and it is based on an
application filed March 31, 1999.
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Li kel i hood of Conf usion

When the issue is |ikelihood of confusion, we analyze

the facts of the case under the factors set out inlnre

Mpj estic Distilling Co., 315 F.3d 1311, 65 USPQ2d 1201, 1203

(Fed. Cr. 2003). See also Recot, Inc. v. Becton, 214 F. 3d

1322, 54 USPQ2d 1894, 1896 (Fed. Cir. 2000); Inre E.l. du

Pont de Nemours & Co., 476 F.2d 1357, 1361, 177 USPQ 563,

567 (CCPA 1973). (pposer, as plaintiff in the opposition
proceedi ng, bears the burden of proving, by a preponderance
of the evidence, its asserted ground of |ikelihood of

conf usi on. See Cerveceria Centroanericana, S. A V.

Cerveceria India Inc., 892 F.2d 1021, 13 USPQ@@d 1307, 1309

(Fed. Cir. 1989); Cunninghamv. Laser Golf Corp., 222 F.3d

943, 55 USPRd 1842, 1848 (Fed. Cir. 2000).

Two i nportant factors that we consider in |ikelihood of
confusion cases are the ones concerning the simlarity of
the marks and the rel atedness of the goods. Federated

Foods, Inc. v. Fort Howard Paper Co., 544 F.2d 1098, 192

USPQ 24, 29 (CCPA 1976). W look first at the goods. Here,
both applicant’s and opposer’s goods are identified sinply
as “wine.” Ilnasnmuch as we nust conpare the goods as they
are described in the application and the registration to
determne if there is a likelihood of confusion, there is no
gquestion but that the goods are identical. Canadian

| nperial Bank v. Wells Fargo Bank, 811 F.2d 1490, 1 USPQd
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1813, 1815 (Fed. GCr. 1987). W add two other points
concerning identical goods. First, if the involved nmarks
are used on identical goods, there is a greater |ikelihood
that when simlar marks are used in this situation,

confusion would be likely. Century 21 Real Estate Corp. v.

Century Life of America, 970 F.2d 874, 23 USPQ2d 1698, 1701

(Fed. Cr. 1992) (“Wien marks woul d appear on virtually

i dentical goods or services, the degree of simlarity
necessary to support a conclusion of |ikely confusion
declines”). Second, because the goods are identical, we
must assune that they travel through the sane channel s of
trade and that the potential purchasers are the sane.

Schieffelin & Co. v. Ml son Conpanies Ltd., 9 USPQRd 2069,

2073 (TTAB 1989) (“[M oreover, since there are no
restrictions with respect to channels of trade in either
applicant's application or opposer's registrations, we nust
assune that the respective products travel in all norma
channel s of trade for those al coholic beverages”).

The next factor requires us to conpare the parties’
marks as to the “simlarity or dissimlarity of the marks in
their entireties as to appearance, sound, connotation, and

comercial inpression.” Mijestic Distilling, 65 USPQd at

1203. It is well settled that it is inproper to dissect a

mark and that marks must be viewed in their entireties. I n

re Shell Gl Co., 992 F.2d 1204, 26 USPQ2d 1687, 1688 (Fed.
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Cr. 1993). However, nore or |less weight may be given to a
particul ar feature of a mark, provided the ultimte
conclusion rests on consideration of the marks in their
entireties. |Indeed, this type of analysis appears to be

unavoidable.” 1In re National Data Corp., 753 F.2d 1056, 224

USPQ 749, 751 (Fed. Cir. 1985).

Applicant’s mark is the word QU NTUS and opposer’s mark
is the word QUANTUM  Since both marks are displayed in
typed or standard character form there is no difference
concerning the display of the marks. Regarding the
appearance of the marks, opposer argues as foll ows:

Each of the marks “Quantunf and “Quintus” begin with

the letter conmbination “QU,” which is by itself an

unusual conbination of letters, imedi ately being eye-
catching...Both terns have a vowel after the “QUJ

foll owed by “NT”, followed by a vowel and, in the case

of “Quantunt, an “M and, in the case of “QU NTUS’, an

1] Sl ”

Brief at 3-4 (Ctations to record omtted).

We agree that there are simlarities with the
appearance of the marks to the extent that the marks have
certain letters in cormon. Both do begin with the letters

“QJ.” However, we are not persuaded that this is “eye

catching.”® “Q is one of the letters of the western

3 Despite the claimby opposer’s linguist that its mark is “eye
catching,” it submitted numerous exanpl es of registered marks for
wine that begin with “Qu,” e.g., QU NSON, QUI NTA DO CASTELI NHO,
QUAI L HILL VI NEYARD, QUI NTET, and QU ERO. Opposer introduced
this evidence during the linguist's testinony in the formof a
trademark search report, which is normally not appropriate.

Weyer haeuser Co. v. Katz, 24 USPQ 1230, 1231 (TTAB 1992) (A
“trademark search report is not credible evidence of
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al phabet, and it al nost always requires the letter “U as
the letter following the letter “Q”*

When we | ook at the appearance of the marks as a whol e,
it is clear that the marks are both seven letter words that
begin with the letters “QJ' and have the letters “NTU in
the mddle. However, they are different to the extent that
their initial vowel, the third letter, is a different vowel
and the final letter is different. Thus, while there are
simlarities wwth the appearance of the marks, there are
al so differences.

Regar di ng the pronunci ation of the marks, opposer
argues (Brief at 4, citations to the record omtted):

They have al nost the sane phonetic structure; they have

t he sane sequence of vowels and consonants w th many

sounds in common. Thus, five of the seven sounds in

“QU NTUS” are identical to five of the seven sounds in

“QUANTUM ”  Finally and equally inportant, both

“QUANTUM and “QUI NTUS” have the same norphemnic
structure. A norphene is a mninml neaningful unit.

the existence of the registrations listed in the report”).
However, third-party registrations may be used as a form of
dictionary to denonstrate that a portion of a mark is suggestive
or descriptive. Inre J. M Oiginals Inc., 6 USPQ2d 1393, 1394
(TTAB 1987). These registrations, used as a dictionary, would
also indicate that the “Qu" termis not unusual. Inasnmuch as
opposer has subrmitted this registration search report and
appl i cant has not objected, they are a form of adni ssion of
opposer that undercuts its witness' testinony about the “eye-
catching” nature of the “QJ portion of its nark

* “When adopted fromthe Etruscans, the Latin al phabet contained
three synbols for the k-sound (See C, K), and the use of Q was
limted to representing the sound (k) when it was | abialized and
followed in spelling by U a practice maintained today with only
rare exceptions.” The Random House Dictionary of the English
Language (unabridged) (2d ed. 1987) 1576. W take judici al
notice of this dictionary information. University of Notre Dane
du Lac v. J.C. Gournet Food |Inports Co., 213 USPQ 594, 596 (TTAB
1982), aff'd, 703 F.2d 1372, 217 USPQ 505 (Fed. G r. 1983).
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In both cases, there is a norphemc root, “QUANT” in

one case, “QUINT” in the other, and a norphem c suffix

“UM in the one case, and “US’ in the other.

Again, there are sone simlarities and differences
bet ween the pronunciations of the marks. Utinmately, we
concl ude that when the marks are pronounced, the marks would
not sound very simlar and that there would be noticeabl e
di fferences between QUANTUM and QUI NTUS. The differences
between the initial vowels and the [ast letter create marks
that woul d have significantly different pronunciations.

Next, we | ook at the neanings of the marks. Qpposer
has submitted dictionary definitions of both terns (Perl man
Ex. 6). Quantumis defined as “Quantity, Amount.” There
are separate definitions for “Quantum Mechani cs” and
“Quantum Theory.” “Quintus” is defined as the “fifth voice
or part in nedieval nusic.” On the surface, both marks have
di fferent neani ng although we question whether many
prospective purchasers would be aware of the dictionary
definition of “quintus.” Applicant’s wi tness asserts that
the terms “would be two-syllable words that are Latin
soundi ng or at |east foreign sounding.” Perlman dep. at 28.
However, “quantunf is a recognized word in English but the
term®“quintus” is nore likely to be viewed as a Latin
sounding word. The term*®“quint” is defined as an
abbreviation of “fifth,” (Perlman Ex. 6) and prospective

purchasers may associate the term*“fifth” with applicant’s
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mark. Therefore, the neanings of the marks woul d not be
simlar.

Anot her point of conparison is the comrerci al
i npressions of the marks QUANTUM and QUINTUS. It is likely
t hat purchasers woul d vi ew opposer’s mark as the recogni zed
English word “Quantum” Applicant’s mark “Quintus” is an
unusual termthat would likely create the inpression of
either an arbitrary termw th no established neaning or a
termwith a Roman or Latin connotation. Neither termwould
have any connection with the wine. W conclude that the
mar ks’ commercial inpressions would not be simlar.

When we conpare the marks QUANTUM and QUI NTUS, t hey
woul d appear sonewhat simlar in appearance inasnuch as only
two of the seven letters differ. Nevertheless, those two
different letters significantly change the pronunciation of
the marks and their neanings would not be the sanme. Their
comercial inpressions would |ikew se be different. Wen we
consider the differences, we cannot hold that the marks are
simlar. W are mndful that a “[s]ide by side conparison

is not the test,” Grandpa Pigeon’s of Mssouri, Inc. v.

Borgsm | ler, 477 F.2d 586, 177 USPQ 573, 574 (CCPA 1973),

and that "[h]uman nenories even of discrimnating purchasers

...are not infallible." 1In re Research and Tradi ng Corp.

793 F.2d 1276, 230 USPQ 49, 50 (Fed. Gir. 1986), quoti ng,

Carlisle Chemcal Wrks, Inc. v. Hardnman & Hol den Ltd., 434
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F.2d 1403, 168 USPQ 110, 112 (CCPA 1970). However, we
cannot conclude that the term“Qu” is so unusual that
custoners will attribute all identical products wth these
initial letters to the sane source. Nor is it likely that
custoners will associate the recognized English word QUANTUM
wth the unusual term QUINTUS. The difference between the

m ddl e and ending of the words results in substantially

di fferent marks.

Regardi ng the other factors on the issue of I|ikelihood
of confusion, we add that there is no evidence that
opposer’s mark is fanmous nor is there evidence of actual
confusion. |Inasnmuch as applicant’s mark i s based on an
intent to use the mark, the |lack of actual confusion is
hardly surprising and neither this factor nor the fane
factor favors either party. There is also no evidence that
potential purchasers of wine are careful or sophisticated
purchasers and the board has held that w ne purchasers are

not necessarily sophisticated purchasers. In re Qous One

Inc., 60 USP2d 1812, 1817 (TTAB 2001). None of the other
factors in this case is significant.

One ot her point we add concerns opposer’s linguistic
expert. (Opposer’s witness testified on the ultimate
question of likelihood of confusion. W do not give the
W tness’ testinony nmuch weight on this subject for several

reasons. First, the witness did not submt evidence that he
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was an expert, or even famliar wth, the marketing of

wnes. Oher than his linguistic studies, the w tness
pointed “to nothing in that experience that provided him
Wth expertise in determning the |ikelihood of confusion in
the purchase of simlarly nanmed” wi ne. Betterbox

Communi cations Ltd. V. BB Technologies Inc., 300 F.3d 325,

64 USPQ2d 1120, 1128 (3'9 Gir. 2002). Second, the witness’
testi nony seened to address the question of the potenti al
for confusion rather than |ikelihood of confusion. See

Perl man dep. at 34 (“So the potential for confusion which is
introduced by the linguistic simlarities between the two
mar ks woul d be exacerbated by the context in which they are
likely to be seen”); 35 (“The potential for confusion is

i nherent in the words, and that potential can be exacerbated
by the natural conditions under which we perceive | anguage,
which tend to distract us and to create the possibility for
msinterpretation”). Indeed, the witness agreed that the

i npressions of the marks were “different but not strikingly

So. Perl man dep. at 29. The witness explained (p. 29):

[I]f you wote those two words down and asked soneone
to conpare them are they the sane word or not, the
person woul d say, “they’'re not the sane word,” but
that’'s very different fromhearing the word in
conversation or against the buzz of background noi se.
The testinony apparently concentrated on whet her the
mar ks coul d ever be confused. However, whether there is a

possibility of confusion is not the question. Mny

10
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dissimlar marks could be confused in the proper

ci rcunst ances due to external factors or inattention on the
part of listeners. Nevertheless, the question we nust
consider is whether there is a likelihood of confusion.

Bongrain International (Anmerican) Corp. v. Delice de France,

Inc., 811 F.2d 1479, 1 USPQ2d 1775, 1779 (Fed. G r. 1987)

(The “statute refers to |likelihood, not the nere
possibility, of confusion”). Utinmately, even if the

W t ness was addressing the appropriate issue, we are not
persuaded that there is a likelihood of confusion in this
case.

When we consider all the evidence of record, we
conclude that while there are sone simlarities between the
mar ks QUANTUM and QUI NTUS, we agree that the differences in
pronunci ati on, appearance, neani ng and comrerci al inpression
outweigh any simlarities in the marks. Therefore, we hold
that there is no |ikelihood of confusion in this case.

Kell ogg Co. v. Pack’ em Enterprises Inc., 951 F.2d 330, 21

USPQ 1142, 1143-44 (Fed. Gr. 1991) (FROOTEE | CE and

el ephant design is so different from FROOT LOOPS that even
if goods were closely related and opposer’s mark were fanous
there was no |ikelihood of confusion).

Deci sion: The opposition is dism ssed.
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